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THIS AGREEMENT is made between:-

(1)   [     ] [  ]Limited [     ] ; and

(2) [The Royal Bank of Scotland plc / National Westminster Bank Plc].

By which it is agreed as follows:-

1 PURPOSE, DEFINITIONS AND INTERPRETATION

1.1 This Agreement sets out the terms and conditions upon and subject to which the Bank agrees to make available to the Borrower a loan of £ [     ]  to assist in making payments to the Vendors pursuant to the Acquisition Agreement and to discharge certain costs and expenses in connection with the Acquisition.

1.2 In this Agreement unless the context otherwise requires:-

"Accountants' Report" means a financial due diligence report in the Agreed Form prepared by accountants appointed by the Bank to advise and report in connection with the Acquisition, addressed, inter alia, to the Bank;

"Acquisition" means the acquisition by the Borrower of the whole of the issued share capital of the Target pursuant to the Acquisition Agreement;

"Acquisition Agreement" means, together (a) the agreement dated the same date as this Agreement made between the Vendors and the Borrower and [     ]  (b) all other documents delivered to the Borrower pursuant to such agreement (including, without limitation, any disclosure letter) in each case, in the Agreed Form;

"Agreed Form" in relation to a document, means a document in a form satisfactory to and approved by the Bank and/or its advisers on or prior to the date of this Agreement, without amendment;

"Articles" means the articles of association of the Borrower in the Agreed Form adopted, or to be adopted by the Borrower on or around the Completion Date (as the same may be amended in accordance with the terms of this Agreement);

"Assignments" means assignments in the Agreed Form of keyman life policies acceptable to the Bank granted by the Borrower on the lives of each member of the Management Team;

"Bank" means [The Royal Bank of Scotland plc / National Westminster Bank Plc] and its successors and assigns;

"Bank Office" means the office of the Bank at or such other office/address as the Bank may notify to the Borrower from time to time;

"Borrower" means  Company Number [     ] ;

"Business Day" means a day (other than a Saturday or Sunday) on which banks are open for general business in London;

"Business Plan" means the business plan in the Agreed Form prepared by, or on behalf of, the Borrower in respect of the Acquisition;

"Cashflow Loan" means the [  ] year term loan of £[  ] to be made available to the Borrower subject to the terms and conditions of a loan agreement entered or to be entered into between the Bank and the Borrower dated on or around the date of this Agreement;

"Change of Control" means any event or circumstance whereby  [     ] [  ] [     ] % or more of the equity share capital of the Borrower becomes beneficially owned by any one person or any group of persons acting in concert, other than the Investors / the Management Team / the Investors and the Management Team;
"Commercial Mortgage Loan" means the [  ] year term loan of £[  ] to be made available to the Borrower subject to the terms and conditions of a loan agreement entered or to be entered into between the Bank and the Borrower dated on or around the date of this Agreement;

"Completion Date" means the date of completion of the Acquisition;

"Due Diligence Report" means a legal due diligence report in the Agreed Form prepared by the Borrower's legal advisers in respect of the Acquisition, addressed, inter alia, to the Bank;

"Encumbrance" means any mortgage, charge, assignment by way of security, hypothecation, pledge, lien, security interest, title retention, preferential right or trust arrangement or any other security agreement or arrangement having the effect of security; 

"Event of Default" means any of the events described in Clause 13.1;

"Environmental Report" means a report in the Agreed Form relating to the environmental condition of the Property, addressed, inter alia, to the Bank;

"Final Repayment Date" means the date which is [term of loan in months] months after the Loan is drawn.

"Finance Documents" means this Agreement, the Commercial Mortgage Loan / the Cashflow Loan any documentation pursuant to which overdraft and/or working capital and/or ancillary facilities are made available to the Borrower and/or any of its Subsidiaries by the Bank from time to time, the Security Documents, the Hedging Arrangements, and any other document designated as such in writing by the Bank and the Borrower from time to time;

"Financial Covenant Compliance Schedule" means a certificate, in the Agreed Form, confirming compliance or otherwise with the Financial Covenants outlining the financial covenant levels and including detailed workings;

"Financial Covenants" means the financial covenants set out in Clause 11;

"Financial Year" means each period of twelve months ending on the appropriate accounting reference date in each year;

"Flotation" means the admission to listing or quotation of or permission to deal in any of the issued equity share capital of the Borrower or any of its Subsidiaries on the Official List of London Stock Exchange plc or the Alternative Investment Market or any other recognised investment exchange (as defined in section 285 of the Financial Services and Markets Act 2000);

"GAAP" means generally accepted accounting practice in the United Kingdom;

"Group" means at any time the Borrower and its Subsidiary Undertakings at such time (each a "Group Company");

"Hedging Arrangements" means any interest rate hedging instrument(s) entered into pursuant to this Agreement;

"Indebtedness" means all indebtedness, monies, obligations and liabilities whatsoever in whatever currency denominated, whether actual or contingent, present or future, which may be now or hereafter due, owing or incurred howsoever and whether alone or jointly and whether as principal or surety;

"Intellectual Property" means all intellectual property rights including without limitation all rights in patents, inventions, copyrights, design rights, trademarks, service marks, database rights, confidential information, know-how, domain names and business names;

"Intercreditor Agreement" means the agreement dated the same date as this Agreement and made between the Bank, the Borrower, the Target, the Investors, the Vendors, RBSIF and the relevant members of the Management Team;

"Interest Period" means each period for the calculation of interest ascertained pursuant to Clause 3;

"Investment Documents" means the Shareholders' Agreement, the Articles the document evidencing the availability of the Investor Loan and the document evidencing the availability of the Vendor Loan;

"Investor Loan" means [the loan of £ outstanding to the Investors in respect of the Acquisition / DETAILS OF INVESTOR LOAN NOTES] and the principal amount outstanding at such time in respect of [such loan / them];

"Investors" means [                                ];

"Loan" means £ [     ]  or (as the context may require) the principal amount owing to the Bank under this Agreement at any relevant time;

"Look Forward Certificate" means a certificate in the Agreed Form signed by a /[   ] director(s) of the Borrower certifying that in the opinion of such directors (after due and diligent enquiries having regard to all information available to the Borrower) the Group will be able to comply with the Financial Covenants on any date on which compliance with those obligations is to be tested within the next six months;

Note: This definition is to be used for LFCs that are required on demand or each time that managements are provided to the Bank / covenants are tested.

"Management Team" means [(i)  [     ]   [     ]  (ii)  [     ]   [     ]  (iii)  [     ]   and (iv)  [     ]  ] [     ] ;

"Payment Look Forward Certificate" means a certificate in the Agreed Form signed by [a/[   ] director(s)] of the Borrower certifying that in the opinion of such directors (after due and diligent enquiries having regard to all information available to the Borrower) the proposed [payment or other distribution (Dividend) /payment or repayment (Investor/Vendor Loan Payment)] will not result in the occurrence of a breach of the Financial Covenants or any terms of this Agreement on any date on which compliance with those obligations is to be tested within six months of the proposed date of such [payment or other distribution (Dividend) /payment or repayment (Investor/Vendor Loan Payment)].

Note: This definition is to be used for LFCs that are required prior to any payment of Dividend / Investor Loan Payment / Vendor Loan Payment.

"Permitted Disposals" means:-

(a) disposals of stock-in-trade which are not expressed to be subject to any fixed charge given to the Bank and which are made in the ordinary course of business of the Borrower and its Subsidiaries;

(b) provided no Event of Default or Potential Event of Default has occurred and is continuing, sales or disposals of assets which are not expressed to be subject to any fixed charge given to the Bank and which are from one UK Charging Company to another UK Charging Company;

(c) provided no Event of Default or Potential Event of Default has occurred and is continuing, disposals of assets (other than assets which are expressed to be subject to any fixed charge given to the Bank) on arm's length terms, where the value of any such asset does not exceed £[  ] [     ]  and /where the aggregate value in respect of all such disposals of the Group in any one Financial Year does not exceed £[  ] [     ] ; and
(d) disposals which the Bank has at any time agreed in writing shall be a Permitted Disposal;

"Permitted Encumbrance" means:-

(a) a lien or right of set-off arising in the ordinary course of business solely by the operation of law;

(b) Encumbrances in favour of the Bank under the Finance Documents;

(c) Encumbrances in favour of RBSIF under the RBSIF Facility;

(d) any Encumbrance arising solely as the result of a title retention clause in a supply agreement entered into by the Borrower and/or any of its Subsidiaries, or arising under conditional sale or hiring agreements in respect of goods supplied to the Borrower and/or any of its Subsidiaries in the ordinary course of business; and

(e) an Encumbrance which the Bank has at any time in writing agreed shall be a Permitted Encumbrance;

Note: Ensure other encumbrances that the Bank is aware of (and acceptable) at the time of the Acquisition are included.

"Permitted Indebtedness" means:

(a)
Indebtedness under any Finance Document;

(b)
Indebtedness constituted by the RBSIF Facility;

(c)
Indebtedness at any time up to a maximum aggregate amount in respect of the Group of £[ ];

(d)
Indebtedness constituted by the Investor Loan;

(e)
Indebtedness between UK Charging Companies; 

(f)
Indebtedness constituted by the Vendor Loan; and

(g)
any Indebtedness which the Bank has at any time agreed in writing shall be Permitted Indebtedness;

Note - Ensure any other Indebtedness outstanding at the time of Acquisition (acceptable to the Bank) is included.

"Potential Event of Default" means an event or circumstance which with the giving of notice and/or lapse of time is likely to constitute an Event of Default;

"Property" means:[         ]; [     ] 
"Property Valuation" means a report in the Agreed Form prepared by valuers appointed by the Bank relating to the value of the Property, addressed, inter alia, to the Bank;

"RBSIF" means RBS Invoice Finance Limited, Company Number 662221;

"RBSIF Facility" means the confidential invoice discounting facility of [£           ] made available by RBSIF to the [Borrower/Target] and the principal amount outstanding at such time in respect of such facility;

"Reports" means the [certificate of title/report on title addressed to the Bank in respect of the Property in the Agreed Form,] [the Property Valuation,] [the Due Diligence Report,] [the Accountants' Report,] [and] [the Environmental Report] and each a "Report";

"Sale" means the sale of the whole or a substantial part of the business, assets and undertaking of the Group;

"Security Documents" means the documents which are entered into pursuant to Clause 12;

["Service Agreements" means the service agreements and/or consultancy agreements, in the Agreed Form, entered into by each member of the Management Team with the Borrower;][Note: option to be used normally only where external advisors are to review the service agreements]
"Shareholders’ Agreement" means the shareholders’ agreement, in the Agreed Form, entered into between, inter alia, each relevant member of the Management Team, [and] the Borrower [and the Investors];

"Sterling Relevant Reference Rate" has the meaning given to that term in the Sterling Currency Schedule;
"Subsidiary" shall have the meaning ascribed to it in Section 1159 of the Companies Act 2006;

"Subsidiary Undertaking" shall have the meaning ascribed to it in Section 1162 of the Companies Act 2006;

"Target" means  Limited, Company Number [     ] 

 [     ] ;

["Taxes" means all present and future income and other taxes, levies, imposts, deductions, charges, fees, compulsory loans or withholdings of whatsoever nature together with interest thereon and penalties in respect thereof if any and "Taxation" shall be construed accordingly;]

"UK Charging Company" means:-

(a)
each Group Company which has entered into the Security Documents as at the date of this Agreement and is incorporated in the United Kingdom; and

(b)
any other Group Company which the Bank has designated as a UK Charging Company in writing, from time to time;

"Vendor Loan" means [the deferred consideration of £    outstanding to the Vendors in respect of the [Acquisition/DETAILS OF VENDOR LOAN NOTES] and the principal amount outstanding at such time in respect of [such loan / them];

"Vendors" means the vendors of the entire issued share capital of the Target identified as such in the Acquisition Agreement;

1.3 Headings in this Agreement are inserted for convenience only and shall be ignored in construing this Agreement.  Unless the context otherwise requires, words denoting the singular number only shall include the plural and vice versa.

2 DRAWING OF THE LOAN

2.1 The Loan shall be drawn in one amount following receipt by the Bank at the Bank Office of a notice specifying the required date of drawdown which must be a Business Day.  The Loan shall be drawn in one amount following receipt by the Bank at the Bank Office of a notice specifying the required date of drawdown which must be a Business Day and the duration of the first Interest Period.  Such notice must be received not later than 11 a.m. on the drawdown date.
2.2 If the Borrower maintains a current account with the Bank then the Bank may credit the Loan to such account.  Otherwise the Loan shall be distributed in accordance with the Borrower's instructions.

2.3 In the event of the Loan not being drawn within 30 days from the date this Agreement is signed on behalf of the Bank, the Bank shall be entitled to cancel this Agreement.  In the event of the Loan not being drawn within 30 days from the date this Agreement is signed on behalf of the Bank, the Bank shall be entitled to cancel this Agreement and the Borrower shall indemnify the Bank against any loss (including any loss of margin) or expense which the Bank shall certify as sustained or incurred by it as a consequence.
3 INTEREST PERIODS
3.1 The first Interest Period shall begin on the date on which the Loan is drawn and each subsequent Interest Period shall begin on the expiry of the preceding Interest Period with the final Interest Period ending on the date on which the Loan is repaid in full.
3.2 The Borrower may by notice to be received by the Bank at the Bank Office not later than 11 a.m., London time, on the first day of each Interest Period select an Interest Period of one, three or six  months duration (or such other period which is acceptable to the Bank) subject to the proviso that each date on which a repayment instalment falls to be paid pursuant to Clause 6.6 must coincide with the expiry date of an Interest Period.  If the Borrower should fail to select an Interest Period the Bank shall select the Interest Period to apply.

3.3 If an Interest Period should end on a day which is not a Business Day such Interest Period shall be extended to the next Business Day unless the next Business Day is in the following calendar month in which case the Interest Period shall end on the preceding Business Day.

4 INTEREST

4.1 The Borrower shall pay to the Bank interest at a rate which is equivalent to  [     ] % per annum above the Bank's Base Rate.  As at  [     ]   20[ ] [     ]  this formula produced a rate of  [     ] %.  The Bank's Base Rate may vary from time to time.  Where the Bank's Base Rate is below zero, it will deemed to be zero.  The Borrower shall, in respect of each Interest Period, pay to the Bank interest at a percentage rate per annum equal to [
] [     ] % above the Sterling Relevant Reference Rate. Where the Sterling Relevant Reference Rate is below zero, it will be deemed to be zero.

4.2 Interest on the Loan shall be calculated on a daily basis and a year of 365 days and shall be [payable]/[compounded] quarterly on the  [     ] [*final/*penultimate] Business Day of March, June, September and December in each year (or on such other dates as the Bank may advise from time to time) and on final repayment of the Loan.  [Any interest unpaid when payable shall be compounded] Interest shall be calculated on a day to day basis on a year of 365 days and shall be [payable/compounded] on the last day of each Interest Period, if the Interest Period exceeds six months, six-monthly, and on final repayment of the Loan.
4.3 If the Borrower fails to pay on the due date any amount payable under this Agreement (or otherwise in accordance with Clause 13.1(a)), the Bank shall be entitled to charge interest at a rate which is equivalent to [Margin +2]% per annum above the Bank’s Base Rate on the overdue amount (or at such other rate as may be determined by the Bank from time to time), from the due date up to the date of actual payment. Interest shall be payable at the rate both before and after demand, court decree or judgment.  If the Borrower fails to pay on the due date any amount payable under this Agreement (or otherwise in accordance with Clause 13.1(a)), the Bank shall be entitled to charge interest at a rate which is equivalent to [Margin +2]% per annum above the Sterling Relevant Reference Rate on the overdue amount, in respect of each Interest Period as determined by the Bank (or such other rate as may be determined by the Bank and notified to the Borrower from time to time), from the due date up to the date of actual payment. Interest shall be payable at the rate both before and after demand, court decree or judgment.
(a) the Bank advises the Borrower that the  Sterling Relevant Reference Rate is less than the Bank's funding cost of the Loan  then the rate of interest on the Loan shall be the percentage rate per annum referred to in 4.1 plus a percentage rate per annum which is the cost to the Bank of funding the Loan. The Bank shall promptly notify the Borrower of any such circumstances and the rate to apply.
(b) Save where the Bank has not sought to rely on Clause 4.4

 REF _Ref34053119 \r \h 
(a) above, the Bank and the Borrower may upon receipt by the Borrower of any notification issued in terms of this Clause, enter into negotiations for a period of not more than 30 days with a view to agreeing an alternative basis for determining the rate of interest and/or funding for the Loan.  Any alternative basis agreed shall be effective from the first day following the expiry of the current Interest Period.

(c) If the Bank and the Borrower are unable to agree an alternative basis for determining the rate of interest and/or funding for the Loan, the Bank may either (i) continue to charge interest on the Loan at the rate detailed in Clause 4.4

 REF _Ref34053119 \r \h 
(a) or (ii) by written notice to the Borrower declare the Loan, all interest accrued and all sums payable by the Borrower under this Agreement to be immediately due and payable and/or terminate the obligations of the Bank under this Agreement.

5 INCREASED COSTS

5.1 [If any official directive, requirement or request (whether or not having force of law) or any law or regulation or the official or judicial interpretation thereof should: -
(a) subject the Bank to Taxes or change the basis of Taxation of the Bank in respect of any payment under this Agreement (other than Taxes or Taxation on the overall net income of the Bank); or

(b) impose, modify or render applicable any reserve requirements or the making of any special deposits against or in respect of any assets or liabilities of, deposits with or for the account of, or advances by, the Bank; or

(c) impose on the Bank any other condition with respect to this Agreement or its obligations hereunder;

then the Borrower shall from time to time within three Business Days of a demand by the Bank pay to the Bank such additional amount as may be certified by the Bank as necessary to compensate the Bank for any increased cost or reduction in the income to the Bank in respect of making available or maintaining the Loan.  Any certificate shall be conclusive in the absence of manifest error.]  [If by reason of (i) the introduction of or any change in law or its interpretation or administration and/or (ii) compliance with any request or requirement of any central bank or other fiscal, monetary or other authority (including without limitation, a request or requirement which affects the manner in which the Bank allocates capital resources to its obligations hereunder):-

(d) the Bank incurs a cost as a result of entering into this Agreement performing its obligations and/or assuming or maintaining its commitment hereunder and/or making the Loan available; or

(e) the Bank is unable to obtain the rate of return on its overall capital which it would have been able to achieve but for its entering into this Agreement, performing its obligations and/or assuming or maintaining its commitment hereunder and/or making the Loan available; or

(f) there is any increase in the cost to the Bank of funding or maintaining all or any of the advances comprised in a class of advances formed by or including the Loan; or

(g) the Bank incurs a cost as a result of its having made the Loan available or the Bank becomes liable to make any payment on account of tax or otherwise (other than a tax imposed on its overall net income) on or calculated by reference to the amount of the Loan and/or any sum received or receivable by it hereunder, or any liability in respect of any such payment is imposed, levied or assessed against the Bank

then the Borrower shall from time to time within three Business Days of a demand by the Bank, pay to the Bank amounts sufficient to indemnify the Bank against, as the case may be, (i) such costs, (ii) such reduction in the rate of return (or such proportion of such reduction as is in the opinion of the Bank attributable to its obligations hereunder), (iii) such increased costs (or such proportion of such increased costs as is in the opinion of the Bank attributable to its funding the Loan), or (iv) such cost or liability (or such proportion thereof as is in the opinion of the Bank attributable to making the Loan available).

5.2 If the Bank makes a claim pursuant to Clause 5.1 it shall promptly after it becomes aware of the circumstances giving rise to such claim deliver to the Borrower a certificate to that effect setting out in reasonable detail the basis of such claim.  This certificate shall be conclusive in the absence of manifest error.

6 REPAYMENT AND PREPAYMENT

6.1 [If interest debited to loan account]The Borrower shall repay the Loan and interest by [frequency] instalments of £[  ] and a final instalment of an amount sufficient to repay the Loan and interest in full. [If interest debited to separate account] The Borrower shall repay the Loan by [frequency] instalments of £[  ] and a final instalment of £[  ].

6.2 The first instalment is due [  ] month(s) after the date on which the Loan is drawn and the final instalment is due on the Final Repayment Date.  

6.3 The Borrower may make additional repayments at any time.

6.4 [If interest debited to loan account] After any additional repayment or change in the Bank’s Base Rate, the Bank may vary the amount of the remaining instalments to reflect the repayment or change.  If the instalment amounts are not varied:

(a) the amount of the final instalment will, if necessary, be adjusted to ensure that the Loan and interest are repaid in full on the Final Repayment Date; and

(b) repayment may be over a shorter or longer period ending no later than the Final Repayment Date.

6.5 [If interest debited to separate account]After any additional repayments, the Bank may vary the amount of the remaining instalments.  If the instalment amounts are not varied, repayment may be over a shorter period, otherwise the amount of the final instalment will be adjusted to ensure that the Loan is repaid in full on the Final Repayment Date.

6.6 The Borrower shall repay the Loan [and interest] by [ ] instalments of [£ and a final instalment of £ / [frequency] instalments of such amounts as advised by the Bank to reflect the Sterling Relevant Reference Rate.
6.7 The first instalment is due [ ] month(s) after the Loan is drawn and the final instalment is due on the Final Repayment Date.

6.8 The Bank will adjust the instalment amounts on the last day of each Interest Period to reflect the Sterling Relevant Reference Rate on that day.

6.9 The Borrower may make additional repayments (i) on the last day of any relevant Interest Period, or (ii) not more than four times in any calendar year, on a day other than on the last day of any relevant Interest Period.

6.10 [If interest debited to loan account]After any additional repayment, the Bank may vary the amount of the remaining instalments.  If the instalment amounts are not varied:

(a) the amount of the final instalment will, if necessary, be adjusted to ensure that the Loan and interest are repaid in full on the Final Repayment Date; and

(b) repayment may be over a shorter or longer period ending no later than the Final Repayment Date.

6.11 [If interest debited to separate account]After any additional repayments, the Bank may vary the amount of the remaining instalments.  If the instalment amounts are not varied, repayment may be over a shorter period, otherwise the amount of the final instalment will be adjusted to ensure that the Loan is repaid in full on the Final Repayment Date.

6.12 In the event of the Loan being repaid in whole or in part other than as stated in Clauses 6.6 or 6.9 (including following the occurrence of an Event of Default) the Borrower shall indemnify the Bank against any funding or other cost, loss (including loss of margin) liability or expense which the Bank shall certify as sustained or incurred by it as a consequence of the repayment or prepayment.  
[Capital and Interest repayment]

6.13 Each instalment will be applied by the Bank first to pay interest and second to repay the Loan.

6.14 Notwithstanding any other provision of this Agreement, if there is:

(a) a Flotation; or

(b) a Sale;

then the Bank may in its sole discretion and by notice in writing to the Borrower, demand the repayment of the Loan, whereupon the Loan shall become immediately due and payable, together with all accrued interest thereon and all other funding or other costs, loss,  ([excluding][including] loss of margin) liability or expense which the Bank shall certify as sustained or incurred by it as a consequence of the repayment or prepayment.

6.15 No amount repaid or prepaid may be redrawn under this Agreement.

7 PAYMENTS

7.1 All payments to be made by the Borrower under this Agreement shall be made to the Bank on the due date.

7.2 If any payment should become due on a day which is not a Business Day the due date for such payment shall be extended to the next Business Day [unless the next Business Day is in the following calendar month in which case the due date shall be the preceding Business Day].

(a) If the Borrower maintains a current account with the Bank then the Bank shall be entitled to debit [payments of capital and interest/the interest] and any other amounts payable by the Borrower under this Agreement including any unpaid fees and expenses to such current account.

[Capital & Interest Repayment]

(b) If the Borrower does not maintain a current account with the Bank then the Borrower shall be required to make such arrangements as the Bank may require, including, without limitation, the maintenance of payment instructions acceptable to the Bank, in respect of payments of capital and interest required under this Agreement.

[Interest to Separate Account]

(c) If the Borrower does not maintain a current account with the Bank then the Borrower shall be required to make such arrangements as the Bank may require in respect of payments required under this Agreement, including, without limitation:-

(i) the opening of a feeder account (not being a current account) for the purpose of collecting funds for the payment of all sums due under this Agreement and to which the Bank may debit interest and any other amounts payable by the Borrower under this Agreement including any unpaid fees and expenses (whether or not this results in an overdrawn balance on such feeder account); and

(ii) the maintenance of payment instructions to the Bank in respect of payments required under the Agreement.

Where overdraft terms have not been agreed, interest on any overdrawn balances on such feeder account will be charged at the Bank's prevailing unauthorised borrowing rate (currently 15% per annum but subject to variation from time to time) and unarranged overdraft fees may be charged.
7.3 All payments to be made by the Borrower under this Agreement shall be made without any deduction or withholding (whether in respect of set-off, counterclaim, duties,  Taxes taxes, charges or otherwise) unless the Borrower is required by law to make any such deduction or withholding in which case the Borrower will pay to the Bank such additional sums to the extent necessary to ensure that the Bank receives on the due date a sum equal to the sum which it would have received had there been no such deduction or withholding.

8 CONDITIONS PRECEDENT AND SUBSEQUENT
8.1 The Bank shall be under no obligation to make the Loan available until it has received the following in the Agreed Form and in each case is satisfied with the same:-

(a) each Finance Document excluding the Assignments and the Hedging Arrangements duly signed/executed (as appropriate) on behalf of the Borrower and its Subsidiaries;

(b) a certified copy of the Resolutions of the Board of Directors of the Borrower and its Subsidiaries approving the transactions contemplated by each Finance Document to which it is a party and in each case authorising a specified person and/or persons to sign the relevant Finance Documents and any and all documents ancillary to them;

(c) confirmation of the structure of the Group together with a pro forma balance sheet of the Group, both as at the Completion Date;

(d) a funds flow statement prepared by or on behalf of the Borrower including, without limitation, details of the estimated fees, expenses and other deal costs incurred by the Borrower;

(e) evidence, (including without limitation all release documentation) that all Indebtedness (other than Permitted Indebtedness) and all Encumbrances (other than a Permitted Encumbrance) and all guarantees and indemnities of the Borrower and each of its Subsidiaries have been irrevocably and unconditionally released and discharged in full;

(f) certified copies of the last 3 years’ annual [consolidated] audited financial statements and the latest management accounts of the Target (and its Subsidiaries, if any);

(g) budgets, for the three years following the Acquisition, with the first year broken down on a monthly basis;

(h) a certified copy of each of the Investment Documents together with evidence of the availability to the Borrower of the new cash equity funds of £[  ];
(i) confirmation of the availability of the RBSIF Facility;

NOTE - Include confirmation of availability of any other funds which are required for the acquisition.

(j) confirmation that a minimum of £[  ] has been retained within the balance sheet of the Target as at the Completion Date;

(k) a certified copy of the Business Plan;

(l) the Reports;

(m) certified copies of the Service Agreements;

(n) a certified copy of the Acquisition Agreement;

(o) certified copies of the certificate of incorporation (including any on change of name) and memorandum and articles of association of the Borrower and each of its Subsidiaries;

(p) evidence that the life policies to be assigned pursuant to the Assignments have been effected and are on risk;

(q) evidence that insurances have been effected by the Borrower and its Subsidiaries over their assets and business, in such manner and to such extent so as to comply with Clause 10.10;

(r) the documentation / information required from the Borrower to enable the Bank to comply with its account opening / 'know your customer' obligations / requirements in relation to the Borrower; and

(s) such other documentation or information as the Bank may reasonably request.

8.2 The Bank shall furthermore not be obliged to make the Loan available unless the following conditions are satisfied on the date on which the Loan is drawn:-

(a) the Security Documents excluding the Assignments have been completed to the Bank's satisfaction

(b) no Event of Default or Potential Event of Default has occurred and is continuing or might result from the drawdown of the Loan;

(c) the representations and warranties in Clause 9 are true with respect to the facts and circumstances then existing; and

(d) [Note: to be deleted where the Hedging Arrangements are conditions subsequent][the Borrower has entered into the Hedging Arrangements at a level, for a period and for a notional amount acceptable to the Bank; and]

(e) the Bank is satisfied that all conditions precedent to the Acquisition Agreement have been satisfied in full (or waived in writing) other than that part of the consideration to be funded by the Bank.

8.3 The Borrower shall as soon as reasonably practicable and in any event by no later than 30 days from the date of this Agreement:

(a) enter into the Hedging Arrangements at a level, for a period and for a notional amount acceptable to the Bank; and

(b) execute the Assignments and deliver them to the Bank.]

9 REPRESENTATIONS AND WARRANTIES

9.1 The Borrower represents and warrants (save as disclosed to the Bank in writing and agreed by the Bank in writing) that:-

Status

(a) it and its Subsidiaries are duly incorporated and validly existing and have the power to own their property and assets and carry on their respective businesses as presently conducted;

Powers and Authority

(b) it and its Subsidiaries have the power to execute, deliver and perform their respective obligations under each Finance Document to which any of them is a party, all necessary corporate, shareholder or other action has been taken to authorise the execution, delivery and performance of each Finance Document to which any of them is a party and no limitation on the powers of the Borrower or its Subsidiaries or the powers of their respective Directors shall be exceeded as a result of the drawdown of the Loan or the terms of the Finance Documents to which any of them is a party;

Legal Validity

(c) the Finance Documents constitute legal, valid and binding obligations on it and its Subsidiaries and there is no legal impediment which will prevent the entry into, or affect the validity or enforceability of, any provision of any of the Finance Documents;

Non-Conflict

(d) the entry into and performance of the terms and conditions of the Finance Documents do not and shall not contravene or conflict with the memorandum and articles of association of it or its Subsidiaries, any law, statute, regulation or other instrument binding on it or its Subsidiaries or any of their respective assets, or any agreement or document to which it or its Subsidiaries is a party or is binding on it or its Subsidiaries or any of their respective assets;

Authorisations and Compliance

(e) it and its Subsidiaries hold and are in compliance with (i) all necessary certificates, licences, permits, consents or other authorisations required for conducting their respective businesses and (ii) all applicable laws and regulations or other legal requirements and any other person holds and is in compliance with all necessary licences required for the Borrower and its Subsidiaries to conduct their businesses;

Breach of Other Agreements

(f) neither it nor any of its Subsidiaries is (nor with the giving of notice, lapse of time or satisfaction of any other condition would be) in breach of or in default under any agreement or document to which they are party or by which any of them or any part of their assets may be bound which could have a material adverse effect on the business, assets or financial condition of any of them or on their ability to perform fully their respective obligations under any of the Finance Documents;

Accounts

(g) its latest audited financial statements and the latest consolidated audited financial statements of the Group as provided to the Bank have been prepared in accordance with GAAP and fairly represent its financial condition and the financial condition of the Group and there has been no material adverse change in its business or financial condition or the business or financial condition of the Group since the date of those financial statements;

Litigation

(h) no litigation, arbitration or administrative proceeding is taking place (including without limitation any action under any environmental law or regulation), pending or to the knowledge of its officers threatened against it or its Subsidiaries or any part of their undertaking, assets or revenues which could have a material adverse effect on their businesses, assets or financial condition or on the ability of any of them to perform fully their respective obligations under any of the Finance Documents;

Encumbrances

(i) no Encumbrances (other than Permitted Encumbrances) exist on the assets of the Borrower and its Subsidiaries;

Centre of Main Interests

(j) the centre of main interests of each member of the Group is situated in the United Kingdom and no member of the Group has an establishment outside of the United Kingdom;

Environment

(k) it and its Subsidiaries (i) are in compliance with all applicable environmental laws, regulations and practices, (ii) hold and are in compliance with all necessary licences, permits, consents or other authorisations essential for the conduct of their businesses; and (iii) have not previously conducted nor are currently conducting their businesses in any manner which could form the basis of any environmental claim against any of them;

Business Plans and Reports 

(l) each statement of fact contained in the Business Plan and each Report is materially correct and, so far as the Borrower is aware, there are no other matters concerning any member of the Group not already disclosed in writing to and accepted by the Bank which would qualify or contradict the Business Plan or any Report in any material respect;

(m) all statements of opinion in the Business Plan were, when made, given in good faith after careful consideration and are still honestly and reasonably held; all forecasts and projections contained in the Business Plan were prepared in good faith, after careful consideration and on the basis of reasonable assumptions and the Borrower is not aware of anything which might affect their accuracy in any material respect;

(n) no event has occurred subsequent to the date of any Report which renders any facts contained in such Report (in so far as the same relate to the Group), inaccurate or misleading in any material respect or which makes any of the opinions, projections, forecasts or conclusions contained in any Report other than fair and reasonable;

No Default

(o) no Event of Default has occurred;

[No Prior Trading or Liabilities]

(p) prior to the date of this Agreement (other than may result from the entry into the Acquisition Agreement, the Investment Documents and any documents ancillary thereto), the Borrower has not undertaken any trading, or entered into any contracts or commitments, or incurred any liabilities of any nature whatsoever whether actual or contingent (including, without limitation, professional fees), or any liability which would arise if the Borrower were wound up at the date of this Agreement;] [Note: to be included where the borrower is a newco, otherwise it can be deleted]
Other Share Capital 

(q) neither it nor its Subsidiaries have any interest in the share capital of any other body corporate (save for a UK Charging Company);

Breach of Investment Documents

(r) there has been no breach by the Borrower, and the Management Team and the Investors (or any of them) of their respective obligations under the Investment Documents (provided always that any breach of this representation and warranty shall not constitute an Event of Default unless any party to any Investment Document institutes legal proceedings against any other party to an Investment Document in respect of any breach of the terms of any Investment Document);

The Acquisition Agreement and the Investment Documents

(s) the Acquisition Agreement and the Investment Documents constitute legal, valid and binding obligations of the Borrower and the execution and delivery of, and performance of its obligations under, and compliance with the provisions of, the Acquisition Agreement and the Investment Documents will not contravene, conflict with or breach any provisions of any law, regulation or statute, or any agreement undertaking or other instrument in respect of, or binding on, the Borrower, or on any of its assets, or any provision of its memorandum and articles of association, or, as the case may be, other constitutional documentation, or give cause for acceleration of any of its other Indebtedness, or result in the existence of, or oblige it to create, any Encumbrance (other than any Permitted Encumbrance) over all or any of its assets; and

Intellectual Property

(t) it and its Subsidiaries have vested in them all Intellectual Property necessary or desirable for the carrying on of their respective businesses as currently carried on and the operation of their respective businesses does not infringe any Intellectual Property of any kind vested in any third party.

Repetition

9.2 The representations and warranties contained in Clause 9.1 shall survive the signing of this Agreement and shall be deemed repeated on the date on which the Loan is drawn and on each date on which interest is  [payable/]compounded , except for those representations and warranties contained in sub-Clauses 9.1(l), 9.1(m), 9.1(n).and 9.1(p).

10 UNDERTAKINGS

10.1 The undertakings in this Clause 10 shall remain in force until the Loan has been repaid in full.

Use of Loan

10.2 The Borrower shall use the Loan for the purpose specified in Clause 1.1.

Financial Information

(a) The Borrower shall supply the following Financial Information to the Bank:-

(i) as soon as they become available but in any event within 180 days after the end of its Financial Year the audited financial statements of the Borrower and the consolidated audited financial statements of the Group for that year;

(ii) as soon as they become available but in any event within 30 days after the end of the accounting period to which they relate, and in a format acceptable to the Bank, monthly management accounts of the Borrower and the consolidated monthly management accounts of the Group incorporating balance sheet and profit and loss account, cash flow statement and aged lists of debtors and creditors together with detailed explanations of any material variation from the budgeted figures provided to the Bank;

(iii) as soon as is practicable and in any event not less than 60 days prior to the start of its forthcoming Financial Year and in a format acceptable to the Bank, profit and loss, balance sheet and cashflow budgets of the Borrower and the Group including details of Capital Expenditure for the forthcoming Financial Year, such budgets to be approved by the Bank;

(iv) promptly all notices or other documents sent by the Borrower to its shareholders and/or its creditors;

(v) promptly such further information in the possession of the Borrower regarding the financial condition and operations of the Borrower and the Group as the Bank may reasonably request; 

(vi) on each occasion audited financial statements of the Borrower and the consolidated audited financial statements of the Group are supplied to the Bank pursuant to this Clause, a Financial Covenant Compliance Schedule signed by the auditors of the Borrower; [and]
(vii) on each occasion management accounts of the Borrower and the consolidated management accounts of the Group are supplied to the Bank pursuant to this Clause for the periods ending on the last day of [March, June, September and December] each year, a Financial Covenant Compliance Schedule signed by a director or the Secretary of the Borrower; and
(viii) on each occasion management accounts of the Borrower and the consolidated management accounts of the Group are supplied to the Bank pursuant to this Clause for the periods ending on the last day of [March, June, September and December] each year, a Look Forward Certificate; and
(ix) as soon as is practicable, and in any event no later than 10 Business Days, following demand by the Bank, a Look Forward Certificate.

(x) promptly, within 2 business days of filing, a copy of any document filed at court initiating or applying for a moratorium in relation to the Customer [or the Parent].

(xi) promptly, within 2 business days, a copy of any court order made to bring a moratorium into force in relation to the Customer[, the Parent] or any [other] Subsidiary.
(b) The Borrower undertakes to ensure that all Financial Information is prepared consistently and in accordance with GAAP.

Notification of Default

10.3 The Borrower shall notify the Bank of any Event of Default or Potential Event of Default immediately upon becoming aware of its occurrence.

Negative Pledge

10.4 The Borrower shall not, nor shall it permit any of its Subsidiaries to, create nor permit to subsist any Encumbrance (other than a Permitted Encumbrance) on the whole or any part of the present or future assets of the Borrower or its Subsidiaries.

Other Obligations

10.5 The Borrower shall not, nor shall it permit any of its Subsidiaries to, enter into any Indebtedness (other than Permitted Indebtedness).

Material Change in Business

10.6 The Borrower shall not, nor shall it permit any of its Subsidiaries to:

(a) make or threaten to make any material change in the nature of their respective businesses as presently conducted; or

(b) enter into any new or unrelated business;

except with the prior written consent of the Bank.

Disposal of Assets

10.7 The Borrower shall not, nor shall it permit any of its Subsidiaries to: 

(a) sell, transfer, lease or otherwise dispose of all or a substantial part of the assets of the Borrower or its Subsidiaries (other than a Permitted Disposal).

(b) without the prior consent of the Bank, vary or waive any term of or accept a surrender of any lease or licence of any property charged to the Bank, or consent to a tenant assigning or sub-letting.

Hedging

10.8 The Borrower shall ensure that Hedging Arrangements acceptable to the Bank and at a level, for a period and for a notional amount acceptable to the Bank are maintained.
Insurances

10.9 The Borrower shall, and shall procure that each of its Subsidiaries shall, effect and maintain such insurance (including keyman life policies to be assigned / assigned to the Bank pursuant to the Assignments and, if required by the Bank terrorism cover) over their respective assets and business in such manner and to such extent as is reasonable and customary for a business engaged in the same or a similar activity and the same or similar localities to the Borrower or its Subsidiaries subject to the terms of any security provided by the Borrower or its Subsidiaries.

NOTE: Include the red wording when the assignments are a condition subsequent and the policies have to be on risk pre drawdown.

Environment

10.10 The Borrower shall, and shall procure that each of its Subsidiaries shall:-

(a) comply with any applicable environmental laws, regulations or practices and comply with and renew all licences, permits, consents or other authorisations held in respect of their respective businesses;

(b) conduct their respective businesses in a manner which cannot form the basis of an environmental claim against them; and

(c) promptly notify the Bank of any breach of any environmental law, regulation or practice or any licence, permit, consent or other authorisation held and remedy at the expense of the relevant company any such breach by the use of best available techniques not entailing excessive cost.

Authorisations and Compliance

10.11 The Borrower shall, and shall procure that each of its Subsidiaries and any person who holds a licence in connection with the Borrower and/or its Subsidiaries’ business shall:-

(a) comply with and retain all licences, permits, consents or other authorisations held and comply with any applicable laws, regulations or other legal requirements; and

(b) promptly notify the Bank of any breach of (i) any law, regulation or other legal requirement and/or (ii) any licence, permit, consent or other authorisation held, and immediately remedy such breach.

Arm's Length Transactions

10.12 The Borrower shall not, nor shall it permit any of its Subsidiaries to, enter into any transaction with any person other than on arm’s length commercial terms in the ordinary course of business of the Borrower or its Subsidiaries.

Service Agreements

10.13 The Borrower shall not, and shall procure that none of its Subsidiaries shall, make any changes to the Service Agreements except with the prior written consent of the Bank.

Acquisitions

10.14 The Borrower shall not, nor shall it permit any of its Subsidiaries to, make any acquisition of any business except with the prior written consent of the Bank.

Making of Loans

10.15 The Borrower shall not and shall procure that none of its Subsidiaries will make any loans, grant any credit or give any guarantee of a material amount to or for the benefit of any person or otherwise voluntarily assume any liability, whether actual or contingent, in respect of any obligation of any other person except:

(a) to a UK Charging Company; or

(b) in the ordinary and usual course of its operations; or

(c) up to a maximum aggregate amount of £[  ] at any one time; or

(d) with the prior written consent of the Bank.

Joint Enterprises

10.16 The Borrower shall not, nor shall it permit any of its Subsidiaries to merge or consolidate with any other person (other than as part of a reconstruction, amalgamation or reorganisation on terms previously approved in writing by the Bank), or form, enter into, terminate or withdraw from any partnership, consortium, joint venture or any other unincorporated association carrying on a trade or business whether or not with a view to profit except with the prior written consent of the Bank.

Dividends and Distributions

10.17 The Borrower shall not (and shall procure that no other Group Company shall) in respect of the Borrower and any Group Company which is not a wholly owned Subsidiary:

(a) declare or pay any dividend on any of its shares; or

(b) pay any unpaid arrears and accruals of any dividend in respect of any of its share capital; or

(c) make any other distribution of income to any of its members.

EITHER

except with the prior written consent of the Bank.

OR
other than in accordance with the terms of the Intercreditor Agreement and provided that:-
(i) all Financial Information has been received by the Bank as at the date on which such declaration, payment or other distribution is to be made; 

(ii) no breach of any of the Financial Covenants or any terms of this Agreement has occurred and is continuing or is likely to occur as a result of such declaration, payment or other distribution being made; and

(iii) the Bank has received a Payment Look Forward Certificate as at the date on which a payment or other distribution is to be made. 

Redemptions and Distributions
10.18 The Borrower shall not (and shall procure that no other Group Company shall) in respect of the Borrower and any Group Company which is not a wholly owned Subsidiary:

(a) make any distribution of capital (whether in cash or specie) to its members; or

(b) redeem or purchase any of its shares; or

(c) otherwise reduce its capital.

except with the prior written consent of the Bank

Investor Loan Payments

10.19 The Borrower shall not (and shall procure that no other Group Company shall):-

(a) pay, prepay or repay the Investor Loan (or any part thereof); or

(b) pay interest or other amounts in relation to the Investor Loan;

EITHER

except with the prior written consent of the Bank.]
OR

other than in accordance with the terms of the Intercreditor Agreement and provided that as at the date on which such payment or repayment is to be made:-

(i) all Financial Information has been received by the Bank; 

(ii) no breach of any of the Financial Covenants or any terms of this Agreement has occurred and is continuing or is likely to occur as a result of such payment or repayment being made; and

(iii) the Bank has received a Payment Look Forward Certificate.

Vendor Loan Payments

10.20 The Borrower shall not (and shall procure that no other Group Company shall):-

(a) pay, prepay or repay the Vendor Loan (or any part thereof); or

(b) pay interest or other amounts in relation to the Vendor Loan

EITHER

except with the prior written consent of the Bank.

OR

other than in accordance with the terms of the Intercreditor Agreement and provided that as at the date on which such payment or repayment is to be made:-
(i) all Financial Information has been received by the Bank;

(ii) no breach of any of the Financial Covenants or any terms of this Agreement has occurred and is continuing or is likely to occur as a result of such payment or repayment being made; and

(iii) the Bank has received a Payment Look Forward Certificate.

Preservation of Intellectual Property

10.21 The Borrower shall (and shall procure that its Subsidiaries shall):

(a) ensure that it does all acts as are reasonably practicable to maintain, protect and safeguard its Intellectual Property (including, without limitation, registration with all relevant authorities) and not discontinue the use of any of its Intellectual Property (unless the Bank is of the reasonable opinion that the relevant Intellectual Property is of minor importance); and

(b) take all such reasonable steps, including the commencement of legal proceedings as may be necessary to safeguard and maintain the validity, reputation, integrity, registration or subsistence of its Intellectual Property.

Litigation

10.22 The Borrower shall immediately advise the Bank in writing of any litigation, arbitration or administrative proceeding taking place, pending or to the knowledge of its officers threatened against it and/or any of its Subsidiaries or any part of the undertaking assets or revenues of the Borrower and/or its Subsidiaries which could have a material adverse effect on the business, assets or financial condition of the Borrower and/or its Subsidiaries or on the ability of the Borrower and/or its Subsidiaries to perform fully their respective obligations under any Finance Document.

Pension Schemes

10.23 The Borrower shall and shall procure that its Subsidiaries shall ensure that all pension schemes operated from time to time by the Borrower and its Subsidiaries are fully funded to the extent required by law, based on reasonable actuarial assumptions.

Transaction Documents

10.24 The Borrower shall not agree, nor shall it permit any of its Subsidiaries to agree, to any amendment, variation or waiver of any term of the Acquisition Agreement, the Investment Documents or their respective memorandum and articles of association or exercise any discretion arising under, or give any consent under any of such documents save for any minor alteration:-

(a) where the Borrower has given to the Bank not less than 5 Business Days prior written notice of the proposed alteration; and

(b) the Bank is of the opinion (acting reasonably) that the proposed alteration will not have an impact on the amount and/or timing of any payments made, or to be made thereunder or is not otherwise detrimental to the interests of the Bank.

10.25 The Borrower will and shall ensure that its Subsidiaries will:-

(a) take or procure to be taken all reasonable steps available to it and to each of its Subsidiaries (including the institution of litigation) to enforce its rights under the Acquisition Agreement; and

(b) serve or procure to be served all notices and take or procure to be taken all such other steps as may be requisite to preserve its rights (and the rights of each of its Subsidiaries) under the Acquisition Agreement.

Shares and Interests in Shares

10.26 The Borrower shall not, nor shall it permit any of its Subsidiaries to:-

(a) issue any further shares, or alter any rights attaching to its shares; or

(b) incorporate or acquire any other company as a Subsidiary (other than as part of a reconstruction, amalgamation or reorganisation on terms previously approved in writing by the Bank); or

(c) (whether on its own behalf or as nominee) acquire or dispose of any interest in the share capital or instruments convertible into share capital of any company or body corporate; or

(d) grant or offer any option or warrant in respect of the equity share capital for the time being of any Group Company.

except with the prior written consent of the Bank.

Further Assurance

10.27 The Borrower shall procure that (i) any of its Subsidiaries which is incorporated, acquired or ceases to be dormant after the date of this Agreement shall, within 30 days of, as the case may be, incorporation, acquisition or ceasing to be dormant, execute such security documentation in favour of the Bank as the Bank may require and (ii) the Borrower and any of its Subsidiaries shall execute such security documentation which the Bank may reasonably require as security for all Indebtedness at any time due, owing or incurred by the Borrower and/or any of its Subsidiaries to the Bank.

Auditors

10.28 The Borrower shall not (and shall procure that none of its Subsidiaries shall) without the prior written consent of the Bank appoint any auditors of the Borrower or any of its Subsidiaries other than their current auditors.

Ranking of Obligations

10.29 The Borrower shall, and shall procure that each of its Subsidiaries shall, (i) ensure that their payment obligations under the Finance Documents to the extent they are secured under the Security Documents shall at all times rank in all respects in priority to all their other Indebtedness, other than such Indebtedness as would be preferred as a consequence of applicable law and (ii) to the extent they are not so secured, ensure that the Finance Documents shall at all times rank at least pari passu with all their other present and future unsecured and unsubordinated Indebtedness, except for such Indebtedness which is preferred as a consequence of law and not by contract.

Taxes

10.30 The Borrower shall, and shall procure that each of its Subsidiaries shall, pay and discharge all taxes and governmental charges payable by or assessed upon them prior to the date on which the same become overdue or before any material penalty is incurred.

Off Balance Sheet Financing

10.31 The Borrower shall not, nor shall it permit any of its Subsidiaries to, enter into any off balance sheet financing, except with the prior written consent of the Bank.

'Know Your Customer' Requirements

10.32 The Borrower undertakes at all times to comply with the Bank's account opening / 'know your customer' requirements / procedures and to promptly, on request, supply to the Bank (or procure the supply to the Bank of) such documentation / information as is required to enable the Bank to comply (or continue to comply) with these requirements / procedures.

Post Drawdown Requirements

10.33 The Borrower shall ensure that any Condition Precedent in Clause 8 which the Bank agrees to defer until after drawdown is satisfied within the period specified by the Bank.

Illegality

10.34 The Borrower shall on receiving notice from the Bank repay the Loan either forthwith or on a future specified date together with interest accrued to the date of repayment and all other amounts payable under this Agreement by the Borrower and the Bank may stop any drawings of the Loan if it is or becomes, in the determination of the Bank or any regulator of the Bank, unlawful under any law or regulation in any jurisdiction for the Bank to perform this Agreement or to continue to provide this Loan.  

11 FINANCIAL COVENANTS

11.1 The following Financial Covenants apply and will be calculated using the Group's consolidated Financial Information:

(a) Interest Cover: EBITA to Borrowing Costs for the period since the Completion Date to the last day of each financial quarter up to and including [  ] and thereafter for each 12 month period ending on the last day of each financial quarter, must be at least [X.00] to 1.

(b) Debt Servicing: Net Cash Flow to Debt Service Liability for the period since the Completion Date to the last day of a financial quarter up to and including [  ] and thereafter for each 12 month period ending on the last day of a financial quarter must be at least [X.00] to 1.
(c) Minimum EBITDA: EBITDA must be at least:

£X for the 3 month period ending [    ], then

£X for the 6 month period ending [    ], then

£X for the 9 month period ending [    ], then 

£X for each 12 month period ending on the last day of a financial quarter.

(d) Capital Expenditure: Capital Expenditure in each Financial Year must not exceed [ [£X] / the budgeted Capital Expenditure approved by the Bank / the aggregate of (i) 110% of the budgeted Capital Expenditure approved by the Bank and (ii) 25% of any unspent budgeted Capital Expenditure approved by the Bank carried forward from the previous Financial Year ], without the consent of the Bank.

11.2 The following definitions apply to the Financial Covenants [and Clause 10.3(a)(iii)]:

Borrowing Costs: interest and costs (accrued, payable or capitalised) to service Gross Borrowings, including the effect of amounts payable and receivable under interest rate hedging related to Gross Borrowings, and excluding:

· fair value losses and impairment charges on financial instruments 

· any finance cost or finance income related to defined benefit pension schemes.

Borrowing Costs Paid: interest and costs (paid, due to be paid or capitalised) to service Gross Borrowings including the effect of amounts paid and received under interest rate hedging related to Gross Borrowings.

Capital Expenditure: expenditure on the purchase of fixed assets, including amounts funded by hire purchase or finance leases.

Debt Service Liability: Borrowing Costs Paid plus scheduled repayments of Gross Borrowings.

Dividends: dividends on the Borrower's share capital (other than on redeemable shares).

EBITA: profit/loss on ordinary activities before tax but after adding back:

· Borrowing Costs 

· amortisation 

· interest payable by associates and joint ventures 

· the Group's share of losses from associates and joint ventures 

and after deducting:

· investment income 

· interest receivable and other similar income (including from associates and joint ventures) 

· the Group's share of profits from associates and joint ventures 

EBITDA: EBITA after adding back depreciation and exceptional non-cash losses and deducting exceptional non-cash gains.

Gross Borrowings: borrowings including:

· bonds, notes, loan stock and debentures

· redeemable shares

· obligations under finance leases

· factoring and invoice discounting

· other obligations with the commercial effect of borrowing.

Net Cash Flow: EBITDA plus any decrease in Working Capital or less any increase in Working Capital and less:

· Dividends paid

· tax paid

· dividends paid to minority interests

· Capital Expenditure.

Working Capital: current assets (after deducting cash at bank and in hand, and corporation and deferred tax assets) less creditors due within 1 year (after deducting Gross Borrowings due within 1 year, Dividends and corporation tax payable).

11.3 The Borrower will notify the Bank of any change in its financial year end or any change in GAAP or accounting practice which affects the preparation of the Financial Information.  The Borrower and the Bank will agree any amendments required to the Financial Covenants, so that they have the same effect as before the changes.

11.4 The decision of the Bank will be final regarding:

(a) any amendments required to the Financial Covenants, if agreement is not reached within 30 days.

(b) any dispute over the calculation of the Financial Covenants.

12 SECURITY

12.1 The obligations of the Borrower to the Bank under this Agreement shall be secured by:-

(a) all existing security, [if any], held by the Bank for the Borrower's liabilities including;

(b) security in the Agreed Form as follows:-

(i) [Unlimited Inter Company Composite Guarantee with Accession / Limited guarantees by the Group Companies supported by Debenture/s by [                  ] ];

(ii) a Debenture by the Borrower;

(iii) a first Legal Charge  [     ] over the [Property] and its associated assets;

(iv) the Intercreditor Agreement; and

(v) the Assignments.

(c) all future security which the Bank may from time to time hold for the Borrower's liabilities.

12.2 For the avoidance of doubt the Borrower acknowledges that all security held and to be held by the Bank shall unless the security document expressly states otherwise secure all the liabilities of the Borrower to the Bank of whatsoever nature.

13 EVENTS OF DEFAULT

13.1 In the event that:-

Non Payment

(a) the Borrower fails to pay on the due date any amount payable under this Agreement (other than where the Borrower demonstrates to the satisfaction of the Bank that such failure is due to an administrative or technical payment error, in which case the Borrower shall have 3 Business Days from the due date to make such payment); or

Misrepresentation

(b) any representation or warranty made or repeated by the Borrower in this Agreement is or proves to have been incorrect in any material respect when made or repeated; or

Breach of Financial Covenant

(c) there is a breach of a Financial Covenant; or

Breach of Other Obligations

(d) the Borrower fails to comply with any provision of this Agreement or the Borrower or any of its Subsidiaries or other grantor fails to comply with any provision of any of the Finance Documents or the Security Documents and, where capable of remedy, such failure is not remedied to the reasonable satisfaction of the Bank within 7 Business Days of the Bank giving notice to the Borrower or other grantor requiring the Borrower or other grantor to remedy the same; or

Cross Default

(e) the Borrower or any of its Subsidiaries defaults in the performance of any other agreement for borrowed monies (save where payments of the Investor Loan [and Vendor Loan] are restricted in accordance with the terms of the Intercreditor Agreement) so as to accelerate or render capable of acceleration the due date of repayment thereunder or such borrowed monies are not repaid in full on the due date or repayment of any such borrowed monies is due on demand and is not paid in full forthwith on such demand being made; or

NOTE- Include any other Indebtedness being subordinated by way of the Intercreditor.

Insolvency and Analogous Proceedings

(f) the Borrower or any of its Subsidiaries is unable to pay its debts within the meaning of Section 123 of the Insolvency Act 1986 or the Borrower or any of its Subsidiaries otherwise becomes insolvent or suspends making payments to all or any class of its creditors or announces an intention to do so; or

(g) any distress, execution, attachment or other legal process affects the whole or a material part of the assets of the Borrower or any of its Subsidiaries and is not discharged within 21 days; or

(h) a receiver or similar officer is appointed of the whole or any part of the assets of the Borrower or any of its Subsidiaries or the Borrower or any of its Subsidiaries requests any person to appoint such a receiver or similar officer or any other steps are taken to enforce any charge or other security over any of the property of the Borrower or any of its Subsidiaries or any analogous event takes place under another jurisdiction; or

(i) any order is made or any resolution is passed or a petition is presented or application is made or other steps are taken in any jurisdiction for:-

(vi) the winding up, dissolution or liquidation of the Borrower or any of its Subsidiaries other than for the purpose of a reconstruction or amalgamation the terms of which have previously been approved by the Bank in writing; or

(vii) the making of an administration order or there is given to the Bank or any other person a notice (whether formal or informal) of intention to appoint an administrator or any such appointment is made in relation to the Borrower or any of its Subsidiaries; or

(j) the Customer or any Subsidiary proposes a compromise or arrangement with its creditors or members or any class of them the purpose of which is to eliminate, reduce or prevent or mitigate the effect of financial difficulties;-or
(k) there is a moratorium application or notice that the directors wish to obtain a moratorium is filed with the court or a monitor is appointed in relation to the Customer or any Subsidiary;-or
(l) any steps are taken by another creditor to repossess any goods in the possession of the Borrower or any of its Subsidiaries under any hire purchase, conditional sale, leasing, retention of title or similar agreement; or

Value of Business and Security

(m) there is a significant drop in the value of the Borrower's business or the business of any of its Subsidiaries or any security held by the Bank or any guarantor or other grantor of security serves notice to discontinue the security; or

Control

(n) there is a Change of Control without the consent of the Bank; or

Management Team

(o) any member of the Management Team ceases to be a director or leaves the employment of the Borrower and in any such case (i) a temporary replacement acceptable to the Bank (acting reasonably) has not, prior to the cessation period, commenced employment with the Borrower and (ii) within 180 days, (or such longer period as the Bank shall permit in writing), of the expiry of such cessation period either the temporary replacement has not been appointed on a permanent basis or a permanent replacement acceptable to the Bank has not commenced employment with the Borrower; or

Qualification of audited accounts

(p) the auditors qualify their report on any audited consolidated accounts of the Group in an adverse manner which the Bank considers material; or

Key Customers and Contracts

(q) the Borrower or any of its Subsidiaries loses any key customer or any key contract which the Bank considers likely to have a material adverse effect on the ability of the Borrower or any of its Subsidiaries to comply with its obligations under a Finance Document; or

Material Adverse Change

(r) any event occurs which in the opinion of the Bank is likely to have a material adverse effect on the ability of the Borrower or any of its Subsidiaries to comply with its obligations under a Finance Document;

then in any such case and at any time thereafter while such event is continuing the Bank may by written notice to the Borrower declare the Loan, all interest accrued and all other sums payable by the Borrower under this Agreement to be immediately due and payable and/or terminate the obligations of the Bank under this Agreement.

Interest

13.2 Interest shall continue to be charged on the Loan until the Loan is repaid and the outstanding interest and other sums due are paid in full.

14 FEES AND EXPENSES

14.1 The Borrower shall meet all costs, charges and expenses incurred (including the fees and expenses of any legal advisers whether directly employed by the Bank or who provide other services to the Bank) in connection with:-

(a) the provision of the Reports;

(b) the preparation and execution of this Agreement and related documentation;

(c) the constitution and discharge of the Security Documents and any further security granted in favour of the Bank pursuant to Clause 12;

(d) the occurrence of any Event of Default;

(e) the enforcement or preservation of the Bank's rights under this Agreement and any of the Security Documents (including but not limited to the expense of taking any step to enforce any of its rights or to communicate with the Borrower after any breach of this Agreement or any of the Security Documents).  For the avoidance of doubt, such costs charges and expenses shall include any internal management and administrative costs incurred by the Bank; and

(f) any breach of any environmental law or regulation by the Borrower or its Subsidiaries.

14.2 The Borrower shall pay to the Bank an arrangement fee of £ [     ]  on the date which is the earlier of (i) the date on which the Loan is drawn and (ii) the date which is 5 Business Days after this Agreement is signed on behalf of the Borrower.

14.3 The Borrower shall pay to the Bank a monitoring fee of £[  ] per quarter commencing on the date of drawdown of the Loan and continuing quarterly  thereafter for the term of the Loan.

15 NOTICES

15.1 Every notice or other communication made under this Agreement shall unless otherwise stated be in writing (by way of letter or facsimile transmission) and shall be given:-

(a) in the case of the Borrower to its registered office; and

(b) in the case of the Bank to the Bank Office.

15.2 Every notice or other communication shall be deemed to have been received:-

(a) in the case of a letter when delivered personally or two days after its posting by first class post; and

(b) in the case of a facsimile transmission when despatched.

16 MISCELLANEOUS

16.1 The Borrower may not assign or transfer any of its rights or obligations under this Agreement.

16.2 The Bank may assign any of its rights and benefits or transfer by novation any of its rights and obligations under this Agreement and any related documents (including any security documents) without the consent of the Borrower.  The Bank may disclose to a prospective assignee or to any other person who may propose entering into contractual relations with the Bank, or to any investor or potential investor in a securitisation (or similar transaction of broadly equivalent economic effect), in relation to this Agreement, such information about the Borrower or the Bank's rights or obligations under this Agreement, and any such related documents as the Bank shall consider appropriate.

16.3 No delay or omission on the part of the Bank in exercising any of its rights powers or privileges under this Agreement shall operate as a waiver thereof nor shall any single or partial exercise of any right power or privilege preclude any other or further exercise thereof or the exercise of any other right power or privilege.

16.4 In addition to any other rights to which it may be entitled, including rights under any security, the Bank may retain, set off or appropriate any credit balances in name of the Borrower (whether current or not yet due) against the Borrower's obligations to the Bank under this Agreement.  The Bank may exercise any of these rights without prior notice both before and after demand and in so doing may convert to sterling at the prevailing market rate of exchange any balance which is in a currency other than sterling.

16.5 If a change in a currency of a country occurs (including where there is more than one currency or currency unit recognised at the same time as the lawful currency of a country), this Agreement will be amended to the extent the Bank determines is necessary to reflect the change.

16.6 If at any time any one or more of the provisions of this Agreement is or becomes invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of the remaining provisions of this Agreement shall not in any way be affected or impaired.

16.7 This Agreement supersedes all prior agreements, arrangements or correspondence between the Bank and the Borrower in relation to the Loan.

16.8 The Borrower agrees that, following the completion of the Acquisition, the Bank may issue a press release or otherwise announce the funding made available pursuant to this Agreement.

17  MAKING A COMPLAINT

17.1 If the Borrower wishes to make a complaint, the Borrower may contact the Bank. The Borrower may be provided with more information about the Bank’s complaints procedure by requesting a leaflet, either by telephoning the Bank or visiting any branch.

17.2 After following this procedure, the Borrower may also have the right to refer the complaint to the Financial Ombudsman Service (if the Borrower meets the relevant eligibility criteria). The Financial Ombudsman Service can be contacted at Exchange Tower, London E14 9SR, on 0800 023 4567, or via its website: financial-ombudsman.org.uk.

18 LAW

18.1 This Agreement shall be governed by and construed in accordance with the law of Scotland / English law and the English/Scottish courts have exclusive jurisdiction.

18.2 The Borrower irrevocably submits to the jurisdiction of the relevant courts and irrevocably agrees that a judgment[, decree] or ruling in any proceedings in connection with this Agreement in those courts will be conclusive and binding on the Borrower and may be enforced against the Borrower in the courts of any other jurisdiction.

In Witness whereof this Agreement is executed by the duly authorised representatives of the Bank and the Borrower.

Signed for and on behalf of the Bank

Signature 

Date 


If you are unhappy with the terms of the Loan you should speak to your Manager.  If you are still unhappy, you may be able to appeal to the Bank's Business Hotline within 30 days of the final decision being notified to you, or until the Loan is used (whichever is soonest).  Full details of how to appeal the conditions relating to your lending can be obtained at [www.rbs.co.uk/lendingappeals or by calling 0800 092 3087 / www.natwest.com/lendingappeals or by calling 0800 158 5977].
For and on behalf of the Borrower

Signature 

Date 

This is the Financial Covenant Compliance Schedule referred to in the Agreement between the Customer and The Royal Bank of Scotland plc / National Westminster Bank Plc
Covenant Compliance Certificate

To: The Royal Bank of Scotland plc / National Westminster Bank Plc
From:
[


] (Company Number [

])
Dated:
(
To Whom it may Concern

Re: Agreement dated (                                                              between us and the Bank ("the Agreement").

We refer to the Agreement above.  Terms defined in the Agreement have the same meaning when used in this certificate, unless given a different meaning in this certificate.

Covenant compliance

With reference to the *[annual financial statements] *[management accounts] of the Customer for the *[financial year] *[month] *[quarter] *[half year] ended (                                                        , we confirm that:

	Covenant
	Period
	Target
	Actual
	Compliant/Non compliant

	Interest Cover EBITA to Borrowing Costs
	(
to

(
	Not less than [   ] to 1
	(
	*Y/N

	Debt Servicing (Cash Flow Based)
	(
to

(
	Not less than [   ] to 1
	(
	*Y/N

	Minimum EBITDA
	(
to

(
	Not less than £[   ]
	(
	*Y/N

	Capital Expenditure
	(
to

(
	Not more than £[   ]
	(
	*Y/N


We enclose computations and supporting Financial Information in support for each of the calculations above.

We confirm that no Event of Default is continuing.

[If this statement cannot be made, the certificate should identify any Event of Default that is continuing and the steps, if any, being taken to remedy it.]

Signed for the Borrower in accordance with the authority held by the Bank

* Delete as appropriate

( Insert required information as appropriate

Sterling Currency Schedule

This is the Sterling Currency Schedule referred to in the Agreement between the Customer and the Bank

	London Banking Day:
	A day (other than a Saturday or Sunday) on which banks are open for general business in London.

	Observation Period:
	The period from and including the date falling five London Banking Days prior to the first day of the relevant Interest Period and ending on but excluding the date falling five London Banking Days prior to the last day of that Interest Period.

	SONIA:
	The Sterling overnight index average.

	Sterling Central Bank Rate:
	The Bank of England's Base Rate as published by the Bank of England from time to time, and shall include any successor rate to, or replacement rate for, that rate.

	Sterling Fallback Compounded Rate:
	For the Interest Period of a Loan, the percentage rate per annum (rounded if necessary to the fourth decimal place, with 0.00005 being rounded upwards) which is equal to the rate of return on a daily compound interest investment with the Daily Rate as the reference rate for the calculation of interest and calculated as follows:
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	where:

"d" is the number of calendar days in that Interest Period;

	
	"d0" is the number of London Banking Days in that Interest Period;

	
	"i" is a series of whole numbers from 1 to d0, each representing a London Banking Day in chronological order in that Interest Period;

	
	"ni" for any day "i" means the number of calendar days from and including that day up to but excluding the next following London Banking Day;

	
	"Daily Rate" means:

(a)
the Sterling Fallback Screen Rate;

	
	(b)
if the Sterling Fallback Screen Rate is not available, the Sterling Central Bank Rate prevailing at close of business on the relevant London Banking Day plus the mean of the spread of the Sterling Fallback Screen Rate to the Sterling Central Bank Rate over the previous five days on which a Sterling Fallback Screen Rate has been published, excluding the highest spread (or if there is more than one highest spread, one only of those highest spreads) and lowest spread (or, if there is more than one lowest spread, only one of those lowest spreads) to the Sterling Central Bank Rate; or

	
	(c)
if that rate is not available, the last publicly available Sterling Central Bank Rate prior to the relevant London Banking Day plus the mean of the spread of the Sterling Fallback Screen Rate to the  Sterling Central Bank Rate over the previous five days on which a Sterling Fallback Screen Rate has been published, excluding the highest spread (or if there is more than one highest spread, one only of those highest spreads) and lowest spread (or if there spread than one lowest spread, one only of those lowest spreads) to the  Sterling Central Bank Rate; and

	
	"Daily Ratei-BD" means in relation to any London Banking Day falling in that Interest Period, the Daily Rate for the day which is five London Banking Days prior to that London Banking Day.

	
	Notwithstanding the paragraphs above, if the Bank of England publishes guidance as to (i) how the Daily Rate is to be determined, or (ii) any rate that is to replace the Daily Rate, the Bank shall, to the extent that it is reasonably practicable, follow such guidance in order to determine the Daily Rate for the purpose of this Agreement so long as the Daily Rate is not available or has not been published by the authorised distributors.  To the extent that any amendments or modifications to the terms of this Agreement are required in order for the Bank to follow such guidance in order to determine the rate of interest on a Loan, the Bank and the Customer shall enter into negotiations in good faith (for a period of not more than thirty days) with a view to agreeing such amendments.

	Sterling Fallback Screen Rate:
	SONIA, administered by the Bank of England (or any other person which takes over the administration of that rate) displayed (before any correction, recalculation or republication by the administrator) on page SONIA of the Thomson Reuters screen (or any other replacement Thomson Reuters page which displays that rate).

	Sterling Primary Screen Rate:
	Any publicly available rate specified by the Bank (before any correction, recalculation or republication by its administrator following its initial publication) which:

	
	(a)
is constituted primarily by the daily compounding of SONIA over a period and uses a compounding methodology which is the same as that specified in this Agreement for the calculation of the Sterling Fallback Compounded Rate;

	
	(b)
is produced by an administrator; and

	
	(c)
is made available no later than the last day of the Observation Period to which it relates.

	Sterling Relevant Reference Rate:
	(a)
The Sterling Primary Screen Rate for the Interest Period; or

	
	(b)
if there is no Sterling Primary Screen Rate, or if no Sterling Primary Screen Rate is available for the Interest Period, the Sterling Fallback Compounded Rate.

Where the Sterling Relevant Reference Rate is below zero, it will be deemed to be zero.

	
	


Resolution re Loan Agreement

Extract from the Minutes of a Meeting of the Directors of  [     ] [  ] [     ]  Limited (the "Company")

"After due consideration of all the circumstances and on being satisfied that it is for the benefit of the Company and in the interests of the Company for the purpose of carrying on its business to enter into a loan agreement (the "Agreement") in the form now produced in respect of a loan of  [     ] £ [     ]  from [The Royal Bank of Scotland plc / National Westminster Bank Plc] (the "Bank").

It was resolved that *
be authorised to sign on behalf of the Company the Agreement and any documents required by the Bank in connection with the Agreement."

I hereby certify that the foregoing is a true extract from the Minutes of a Meeting of the Directors of the Company at which (all appropriate interests having been declared) a quorum entitled to vote was present duly held on the *
day of
and

that a true copy of the Agreement has been retained by the Company.

Secretary 

[CARE – Add confirmation wording where the facility is the Financial Assistance]

Bank ref:  [     ] 

